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BeforeHOLLAND, JACOBS, andRIDGELY, Justices.
ORDER

This13th day of December 2010, it appears to tharGhat:

(1) This is an action to recover commissions du@ teal estate broker
under a Listing Agreement. Defendant-Below/Appelld&ealty Enterprises, LLC
(“Realty), appeals from a Superior Court jury vetdn favor of Patterson-Woods

& Associates, LLC (“PW”) in the amount of $3,6750630. Realty raises five



arguments on appeal. First, Realty contends tmatSuperior Court erred in
allowing the jury to award damages for brokeragmmassions on both the sale
and the lease of a property. Second, Realty cdstérat the Superior Court erred
in dismissing Realty’s third party complaint agaidsithony and Todd Bariglio.
Third, Realty contends that the Superior Court ceiire precluding Realty from
raising a jurisdiction issue. Fourth, Realty cowi® that the Superior Court erred
in failing to reduce PW’s damages to present ddyyevand in allowing speculative
damages. Fifth, Realty contends that the Sup@uaart erred in precluding Realty
from presenting relevant evidence. We find no trterRealty’s appeal and affirm.
(2) All of PW’s claims arise from the executionarf Exclusive Right to

Sell, Lease or Sub-Lease Listing Agreement (thstthg Agreement”) on October
29, 2002. The Listing Agreement between Realty 8Wl required PW *“to
procure a person, corporation or other entity tecpase, lease or sublease” the
property located at 611 Valley Road, Hockessin D (Property”). At the time
the Listing Agreement was executed, the Property ovened by Realty. Anthony
Bariglio, vice president of PW, signed as “agemt’ PW. Both Anthony and his
brother, Todd Bariglio, performed services pursunthe Listing Agreement.
The relevant provisions of the Listing Agreemerd as follows:

1. In consideration of the services of Pattersonotl$ &

Associates, LLC . . . the undersigned ( . . . maker referred

to as “Owner”), hereby engages Broker as Ownerle sod
exclusive agent for a period of one year . . .rticpre a person,



corporation or other entity to purchase, leaseulease the
above described property at the price and on thasteand
conditions set forth above or under such other $efqmnice or
conditions as Owner may accept. . . . If noticeasgiven this
Agreement shall automatically renew upon the samag and
conditions as set forth above. In the event Owioesdot refer
any, and all inquiries for lease/sale, or tranefeany kind from

his property, and if Owner shall attempt to finalinr close an
Agreement with an undisclosed person or companypkér
shall still be paid a full commission in accordanggh the

Commission Schedule.

2. If the property is withdrawn from sale or leassased,
subleased, or if any part of the ownership is fieined, gifted,
conveyed, or sold, through any source (and wheaiheot the
Owner does so directly) during the term of thiseagnent or
any extension thereof, Owner agrees to pay Brokéreain
accordance with the attached Schedule of CommisRates
and Fees.

20. If legal action is instituted by either paviyth respect to
this agreement, the prevailing party shall be reirsbd
immediately for all actual attorney’s fees and exgas incurred
by the other party.

(3) Anthony and Todd Bariglio (acting as PW aggntgroduced Realty
to Morgan Ventures, LLC (“Morgan”). According toeRlty, the Bariglios never
told them that Morgan was their business partnanidtiple real estate ventures.
Further, Realty alleged that Todd Bariglio “fraueltly induced” Eileen DeFelice
of Realty into executing promissory notes in fasbiMorgan by falsely claiming
“that the Colt Stream LLC Agreement required heexecute these notes.” These

facts formed the basis of Realty’s third party mlaigainst the Bariglios.



(4) In August 2003, Realty and Morgan formed a eenity, Colt Stream,
LLC (“Colt Stream”). On January 13, 2004, as aultesf the efforts of Anthony
and Todd Bariglio, Colt Stream signed a lease (b8 Lease”) with Happy
Harry’s, Inc. (*HH"). The relevant portions of tli&S Lease are as follows:
[22.] (G) Broker's Commission-Each of the partiepresents
that Todd Bariglio [] is the only broker involved ithe
consummation of this lease agreement and that thereno

claims for brokerage commissions or finder's feas |
connection with this Lease other than that duediiari

[31] (B) This lease is contingent upon Landlordadting legal
title to the Entire Premises.

(5) Before the Property was ever transferred tth Sweam, Morgan and
Realty’s relationship deteriorated. Morgan filead action against Realty in the
Court of Chancery. The Bariglio brothers and PWengot parties to that action.
In a letter dated July 12, 2004, Realty’s counssleed HH’s counsel that Realty
would honor the CS Lease “in whatever form the mesthte ownership might
ultimately take — whether by Colt Stream or by Re&nterprises, L.L.C. if Colt

Stream is dissolved.”

(6) On September 10, 2004, the parties signed fded a settlement
agreement in the Court of Chancery. On Octob&084, the parties executed a
release, which relevantly provides:

11. Pursuant to paragraph 14 of the Term SheetDtRelice

Parties, on the one hand, and the Morgan Partrefhe other
hand, hereby mutually remise, release, and foreissaharge
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each other from all manner of actions . . . of wkat nature, in
law or in equity, which they ever had or now hawdether

known or unknown, anticipated or unanticipatedptigh the
date of the Term Sheet, other than as set fortihamerm Sheet
and this Release, and other than any claims thdd Bariglio

or Patterson-Woods may have for the commissiordtiait the
Happy Harry’'s Lease and any claims that the Dileekarties
may have with respect to non-payment of such cosions

(7) Three other relevant events took place on lBat®, 2004. First, a
Certificate of Cancellation was filed for Colt Sim. Second, Realty and
Cockeysville Partners, LLC (“Cockeysville”) joinetbgether to form Valley-
Limestone Development, LLC (“VL"). Third, Realtyedded the Property to VL.

Realty and Colt Stream then assigned the CS Leagk.t

(8) Thereatfter, VL and Ralph Larson of HH begaulisxuss the creation
of a new lease for the Property. On January 28520efore a new lease was
executed, PW filed its initial complaint in the ®ur Court naming only Realty
as defendant and claiming commissions owed arifiogn the transfer of the

Property to VL.

(9) In September 2005, VL and HH executed a nasddor the Property
for a term of 25 years with five possible extensiaf 10 years. The terms
contained in the VL lease are nearly identicalhtose contained in the CS Lease,

with one significant difference: the “Broker’s Conssion” provision contained in



the CS Lease does not appear in the VL lease.pahees replaced that provision
with the following language:
Each party represents to the other that no broker lteen
involved in this transaction. It is agreed thaaify claims for
brokerage commissions of fees are ever made against
LANDLORD or TENANT in connection with this transam,
all such claims shall be handled and paid by th#ypahose
actions or alleged commitments form the basis ohsiaim. It
Is further agreed that each party agrees to indgnamd hold
harmless the other from and against any and all slaams or
demands with respect to any brokerage fees or sigent
commissions or other compensation asserted by ansomp,

firm, or corporation in connection with this AGREEWNT or
the transactions contemplated hereby.

In 2006, HH began constructing a building on theperty. In January 2007, HH

began to pay rent to VL under the VL lease.

(20) On July 7, 2006, PW filed an amended complainthe Superior
Court that also asserted claims against VL and HA. and HH settled their
claims with PW prior to trial, and the Superior @adismissed Realty’s third party
complaint against the Bariglio brothers. PW'’s migiagainst Realty were decided
at a jury trial in the Superior Court. The jurwfa in favor of PW and awarded it

$3,675,570.20. This appeal followed.

(11) Realty contends that the Superior Court emeallowing the jury to
award damages for brokerage commissions on thefémaand the lease of the

Property. Realty argues that a verdict in PW’sofagntitled PW to commission



for either the transfeor the lease of the Propertyot both. “Challenges to a jury’s
verdict may not be raised for the first time on egdpg” Realty did not move to
challenge the jury verdict in the Superior Coud,vge review Realty’s claim for
plain errof? Realty accepted the Superior Court’s plan fosenéing the damages
iIssue to the jury. The following exchange is ilfative:

THE COURT: “[T]he instructions give the jury the tam of

selecting both [the lease commission and the teansf
commission] or one.”

REALTY’'S COUNSEL: Right. And that’s fine. 1 think's
clear that they're only entitled to one, not twdBut that's
something for the jury, then ultimately the Cotwtdecide.

Accordingly, Realty has not shown reversible elrecause it does not point to an
error “so clearly prejudicial to substantial riglats to jeopardize the fairness and

integrity of the trial process’”

(12) Realty also contends that the Superior Ceuréd in dismissing
Realty’s third party complaint against Anthony arwtld Bariglio. We review this
claim for abuse of discretich.A party waives a claim where the party does not
plead it in the pretrial stipulatich.Realty filed a third-party complaint against the

Bariglio brothers, but did not raise any claimsiagiathe Bariglio brothers in the

! Kiana v. K-Mart Corp., 700 A.2d 736, 1997 WL 537174, at *1 (Del. 199TABLE) (citing
Weiner v. Wisniewski, 213 A.2d 857, 859 (Del. 1965)).

> Seeid.

% See Duphily v. Delaware Elec. Co-op., Inc., 662 A.2d 821, 832 (Del. 1995).

* Sammons v. Doctors for Emergency Srvs., P.A., 913 A.2d 519, 528 (Del. 2008).

> See Alexander v. Cahill, 829 A.2d 117, 128-29 (Del. 2003).
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pretrial stipulation. Therefore, the Superior Gadid not abuse its discretion in

dismissing Realty’s third-party complafht.

(13) Realty next contends that the Superior Courede in rejecting
Realty’s jurisdiction challenge raised four day$obe the start of trial. We review
this claim for abuse of discretioh. Delaware Superior Court Rule of Civil
Procedure 9(a) provides that “[if] a party desitegaise an issue as to the legal
existence of any party, or the capacity of any\p&ot sue or be sued, or the
authority of a party to sue or be sued in a remitadiwe capacity, the party shall do
S0 by specific negative averment.” Realty did earnply with Rule 9(a) and only
argued that PW lacked capacity four days befoes &md sixty-two months after
the litigation commenced. In its answers to PWosnplaint and first amended
complaint, Realty admitted that PW was a commernaal estate broker and did
not assert an affirmative defense that indicatéemtise. Consequently, Realty
waived the affirmative defense of lack of capatitfhe Superior Court did not

abuse its discretion in rejecting this claim.

(14) Realty also contends that the Superior Cewrdd in failing to reduce
PW’s damages to present day value and in allowiagnades based on HH’s

unexercised lease options. Realty did not raisecthim in the Superior Court, so

® Seeid.
" See Sammons, 913 A.2d at 528.
8 Cf. Abdi v. NVR, Inc., 945 A.2d 1167, 2008 WL 787564, at *2 (Del. 200BABLE).
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we review Realty’s claim for plain errdr.The parties included an acceleration
clause in the Listing Agreement, which provided fcelerated payment of
commissions based upon “[a] tenant completing thstiag term and exercising
all options to renew and extend [the] leas&.Here, HH signed a lease that
included renewal options. The jury awarded PW widimages based upon HH's
unexercised options, and this award comported wigh Listing Agreement to
which the parties agreed. Accordingly, Realty mas shown reversible error
because Realty does not point to an error “so lglgarejudicial to substantial

rights as to jeopardize the fairness and integiitye trial process™

(15) Finally, Realty contends that the Superiou€erred in precluding
Realty from presenting relevant evidence. Spalfic Realty argues that the
Superior Court precluded it from presenting evidemelated to the Court of
Chancery litigation involving Morgan and Realtyeevhough it allowed PW to do
so. But Realty makes no specific allegations af fioe exclusion of the evidence
prejudiced it. In any event, we review rulings the admission of evidence for

abuse of discretion, which occurs when a courtedxageded the bounds of reason

® See Kiana, 700 A.2d 736.

19 The acceleration clause provided: “In the evemt ¢ommission amount is not paid (and
received by Broker) within 30 days of the due d&iteker shall have the right to accelerate the
balance of all future commissions based upon tinantie completing the existing term and
exercising all options to renew and extend thisdeand all such future commissions plus
accumulated interest in the amount of 1.5 percénh® outstanding balance per month shall
become due and payable at once upon demand.”

11 See Duphily, 662 A.2d at 832.



in view of the circumstances, or so ignored recoeghirules of law or practice so
as to produce injusticé. The Superior Court admitted relevant evidencateel to
the Morgan-Realty litigation, but precluded Realtgm introducing irrelevant
details. The Superior Court explained:

[The Morgan-Realty litigation] was a red herring.is only in
this case to explain the sequence of events. There was a
separate litigation in Chancery of which we knownsthing,
obviously. But to get into that litigation is itexant. |If
relevant at all, and it's not, it certainly has tblear risk of
substantially outweighing any relevance by confasio

misleading, and whatever. . . . It's only theredese it helps
to explain the sequence of events in this case.at'Jhts
relevance.

In excluding evidence not relevant to this actitbwe, Superior Court did not exceed
the bounds of reason in view of the circumstancBscause the Superior Court
carefully admitted relevant evidence and excludesdavant evidence, and because
Realty does not specifically identify any prejudiege cannot conclude that the

Superior Court abused its discretion.

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior

Court isAFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

12 see Lilly v. Sate, 649 A.2d 1055, 1059 (Del. 1994).
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